STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

CLARI CE TABB ( Mot her),
i ndividually and as next friend
of DYLAN TABB, a ninor,

Petiti oner,
VS. Case No. 02-3277N

FLORI DA Bl RTH RELATED
NEUROLOG CAL | NJURY
COMPENSATI ON ASSCOCI ATI ON,

Respondent,
and
GRACE M VALENTE, M D. and
MEMORI AL HEALTHCARE GROUP,
I NC., d/b/a MEMORI AL HOSPI TAL
JACKSONVI LLE,

| nt ervenors.
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AMVENDVENT TO FI NAL ORDER FOLLOW NG REMAND

The Final Order entered in the above-styled case on July 17,
2003, was appealed to the District Court of Appeal, First
District, State of Florida.

By Opinion of August 30, 2004, the court concluded that the
adm ni strative |law judge (ALJ) erred when he determ ned that
Menorial Hospital's evidence of a routine practice of providing
the NI CA brochure to patients at pre-registration, supported a

rebuttabl e presunption that the routine was followed in this



case. Rather, the court concluded "such evidence will support
only an inference by the ALJ that the practice was foll owed when
[ Ms.] Tabb pre-registered.” Consequently, the court reversed the
deci sion of the ALJ, and remanded with directions that "[o]n
remand, the ALJ, affording Menorial's evidence the proper weight,
shoul d make a new determ nation on the question of notice."
Subsequently, the Mandate issued commandi ng that further
proceedi ngs be had in accordance with the Qpinion of the court.

I n accordance with the court's Opinion and Mandate, it is

ORDERED t hat :

1. Paragraph 9 of the Final Oder is vacated, and the
foll ow ng paragraph is adopted in its stead:

9. Wth regard to the notice issue, Ms. Tabb
contends the participating physician and
hospital failed to provide her with a copy of
the NI CA brochure, and thereby failed to
conply with the notice provisions of the
Plan. In contrast, the health care providers
contend they had a routine practice to
provide their obstetrical patients with a
copy of the NICA brochure (in the case of the
participating physician, at the time of the
patient's initial visit, and in the case of
the hospital, at the tine of pre-

regi stration) and that, given such practice,
it nmust be resolved that, nore likely than
not, Ms. Tabb was provided a copy of the N CA
brochure and the notice provisions of the
Plan were satisfied. See Lunbernman Mitual
Casualty Conpany v. Alvarez, 443 So. 2d 279,
281 (Fla. 3d DCA 1983)("Wile .

[ defendant's proof] as to the routine
practice establishes no presunption that it
was followed in a particular instance, it is
nonet hel ess sufficient to support an




inference by the trier of fact that the
practice was followed on the particul ar
occasion in question notw thstandi ng that
[the plaintiff's] testinony directly
contradi cts such an inference.")

2. Paragraph 11 of the Final Order is vacated, and the
fol |l ow ng paragraphs, nunbered 11A, 11B, and 11C, are adopted in
its stead:

11A. As for Menorial Hospital and the notice
issue, it is resolved that on Septenber 20,
2001, when Ms. Tabb presented to Menori al
Hospital for pre-registration, the hospital
had an established routine whereby the

regi stration clerk would provide the
prospective patient with a preadm ssion
packet, which customarily included nine
docunents: (1) a "Maternity Pre-Adm ssion
Form'; (2) a formthat was variously
described in this proceeding as the "Date of
Preadm ssion"” form the "yell ow preadm ssi on"
form and the "birth certificate" form
hereinafter referred to as the "birth
certificate form" which was white at the
time, but later changed to bright yellow (3)
a "Patient R ghts and Responsibilities”
notice; (4) a brochure titled "Wat You
Shoul d Know About Receiving A Bl ood
Transfusion"; (5) a brochure titled "Advance
Directives,"” which was baby blue at the tine,
but |ater changed to white; (6) a brochure
titled "Reduce the Ri sk of Sudden Infant
Death Syndrone (SID)"; (7) a copy of "New
Parent Magazine"; (8) a N CA brochure; and
(9) a business reply envel ope for the patient
to mail the Maternity Pre-Adm ssion Form back
to the hospital, if they so elected.?
(Hospital Exhibits 2, 3, 4, and 5)

Cenerally, the Maternity Pre-Adm ssion Form
and the birth certificate formwere placed on
t he outside of the packet, and the seven

ot her docunments were placed in an inside
pocket, at the back of the packet. At the
time, Menorial Hospital did not have pre-



registrants sign a form acknow edgi ng recei pt
of the NI CA brochure or otherw se docunent
the delivery of the brochure.

11B. At hearing, Ms. Tabb acknow edged
havi ng received the pre-adm ssion packet when
she presented m d-afternoon, Septenber 20,
2001, and recalled receiving five of the nine
docunents that were customarily included with
t he packet (the Maternity Pre- Adm ssion Form
the Patient R ghts and Responsibilities

noti ce, the What You Shoul d Know About

Recei ving a Bl ood Transfusion brochure, the
Reduce the Ri sk of Sudden Infant Death (SID)
brochure, and a copy of New Parent

Magazine). As for three of the remaining
four docunents customarily included in the
packet, and shown to her at hearing (the
envel ope, the birth certificate form and the
Advance Directives brochure), Ms. Tabb did
not recall receiving them Notably, however,
Ms. Tabb elected to fill out the Maternity
Pre- Adm ssion Format the hospital, so she
had no use for the envelope, and its presence
was insignificant; the birth certificate form
shown to her at hearing was bright yellow as
opposed to the white form she woul d have
received with the packet; and the Advance
Directives brochure shown to her at hearing
was white, as opposed to the baby blue form
she woul d have received with the packet, and
likely of a different format.? Consequently,
Ms. Tabb's failure to recall these docunents
does not reflect adversely on her recall of
pre-registration or the contents of the pre-
regi stration packet. Finally, as for the

| ast formcustomarily included in the packet,
the NI CA brochure, Ms. Tabb was confident she
did not receive it.?

11C. In addition to denying receipt of the
NI CA brochure, Petitioner offered other proof
whi ch cast doubt on whether one could
reliably conclude that the hospital's
practice to include a NI CA brochure in the

pr e- adm ssi on packet was followed in this
instance. In this regard, the proof



denonstrated that the pre-registration
packets were assenbl ed, at various tines, by
either of two clerks enployed in the
registration office at the Wnen's Center, as
well as either of two auxiliary workers, but
little appears of record regarding their

trai ning and experience, or the procedures
they followed.* Mreover, the record reveal s
the clerks were never trained "to know what
the NI CA programwas and what it neant," and
there is no reason to believe the
significance of the NI CA brochure was ever
expl ai ned to them® Consequently, although
instructed to include a NI CA brochure in the
pre-regi stration packet, it is doubtful the
clerks or auxiliary workers woul d have
accorded the N CA brochure any particul ar
significance or considered an occasional |ack
of NI CA brochures to be a significant event.
Al so of note, prior to Ms. Tabb's pre-

regi stration, the hospital's |last request for
copies of the NI CA brochure was in July 1997,
when NI CA provided 1,000 copies.® Therefore,
by Septenber 2001, when Ms. Tabb pre-

regi stered, and nost likely well before that,
t he hospital had exhausted its stock of col or
brochures, and was providing black and white
copi es nmade, when requested by a registration
clerk, in the hospital's print shop. The
hospital's failure to maintain a supply of

t he color brochures raises the likelihood
that there were occasi ons when the brochure
was not avail able or not provided. Finally,
al so casting doubt on the inportance accorded
the brochure is the fact that apart from pre-
regi strants or patients who elected to tour
the facility, no other maternity patients
(i.e., those who only presented to the
registration office for adm ssion to | abor
and delivery) were provided a copy of the
brochure, although N CA had previously

advi sed the hospital of the need to give al
obstetrical patients a copy of the brochure
before an infant's birth, and no patient,

i ncluding pre-registrants, were asked to sign
a form acknow edgi ng recei pt of the N CA
brochure, although NI CA had previously



advi sed the hospital of the inportance of
such a procedure. Accordingly, under the
facts of this case, the proof fails to permt
a conclusion to be drawn, with any sense of
confidence, that, nore |likely than not,

Ms. Tabb was provided a copy of the N CA
brochure when she pre-registered.

3. Paragraph 20 of the Final Order is vacated, and the
foll owi ng paragraph is adopted in its stead:

20. Wiile Dylan qualifies for coverage under
the Plan, Petitioners have sought to avoid
the health care providers' attenpt to invoke
the Plan as Petitioners' exclusive renedy by
averring that the participating physician and
hospital failed to conply with the notice
provi sions of the Plan. Consequently, it was
necessary for the admnistrative |aw judge to
resol ve whether, as alleged by the health
care providers, appropriate notice was given
O Leary v. Florida Birth-Rel ated Neurol ogi ca
| njury Conpensation Plan, supra. As the
proponent of such issue, the burden rested on
the health care providers to denonstrate,
nore |ikely than not, that the notice

provi sions of the Plan were satisfied. See
Galen of Florida, Inc. v. Braniff, 696 So. 2d
308, 311 (Fla. 1997)("[T] he assertion of N CA
exclusivity is an affirmative defense.");

Id., at page 309 ("[A]s a condition precedent
to invoking the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan as a
patient's exclusive renedy, health care

provi ders nust, when practicable, give their
obstetrical patients notice of their
participation in the plan a reasonable tine
prior to delivery."); Balino v. Departnent of
Heal th and Rehabilitative Services, supra
("[T] he burden of proof, apart fromstatute,
is on the party asserting the affirmative

i ssue before an adm nistrative tribunal.")
Here, for reasons appearing in the Findings
of Fact, Menorial Hospital and Dr. Valente
failed to denonstrate that they conplied with
the notice provisions of the Plan.




4. The provision in the Conclusion of the Final Oder that
reads "It is FURTHER ORDERED t hat Menorial Hospital conplied with
the notice provisions of the Plan, but Dr. Valente (the
participating physician) did not" is vacated, and the foll ow ng
provision is substituted in its stead:

It is FURTHER ORDERED t hat Menorial Hospit al
and Dr. Valente (the participating physician)
failed to conply with the notice provisions
of the Pl an.

DONE AND ORDERED this 1st day of Novenber, 2004, in

Tal | ahassee, Leon County, Florida.

4
W LLI AM J. KENDRI CK
Adm ni strative Law Judge
D vision of Adm nistrative Hearings
The DeSoto Buil ding
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
www. doah. state. fl.us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 1st day of Novenber, 2004.

ENDNOTES

1/ Ms. Tabb elected to fill out the Maternity Pre-Adm ssion Form
at the hospital, before she toured the Winen's Center (the



hospital's maternity unit) the evening of Septenber 20, 2001, and
left the format the front desk, rather than mail it to the
hospi t al

2/  Transcript of the February 18, 2003, hearing, at page 108.

3/ Menorial Hospital's counsel questioned Ms. Tabb regarding her
recol | ecti on of each docunment custonmarily included in the packet.
Wth regard to the NI CA brochure, the foll ow ng question was
posed and the follow ng answer was given:

Q . . . And then this N CA brochure, you' ve
al ready | ooked at before, and you testified -
- do you recall receiving that at the
Menori al Hospital preregistration?

A. |'ve never seen this until | got a
| awyer. | never knew anythi ng about N CA
until | discussed that with a | awer

4/ At the tine Ms. Tabb pre-registered, the hospital enployed
two clerks in the registration office at its Wnen's Center
Those clerks were Leslie Joseph, who testified at hearing and
worked the 6:00 a.m to 2:30 p.m shift, and Tina Brybold, who
worked the 9:30 a.m to 6:00 p.m shift.

5/ Transcript of February 18, 2003, hearing, at page 114.
6/ From 1996 through 2001, Menorial Hospital requested color

brochures from NICA on four occasions, and they were sent,
foll ows:

Dat e Nunber of brochures sent

July 23, 1996 nunber unknown
Novenber 20, 1996 nunber unknown
March 4, 1997 nunber unknown
July 25, 1997 1, 000 sent

No request in 1998 none

No request in 1999 none

No request in 2000 none

No request in 2001 none

(Doctor's Exhibit 7, pages 36-38) O note, in 2001 al one,
Menorial Hospital had 1,963 live births. (Doctor's Exhibit 7,
page 44)



COPI ES FURNI SHED
(By certified mail)

Richard L. N chols, Esquire
3000 Hartley Road, Suite 5
Jacksonville, Florida 32257

Kenney Shi pl ey, Executive Director
Fl ori da Birth-Rel at ed Neurol ogi cal

I njury Conpensation Associ ation
1435 Pi ednont Drive, East, Suite 101
Post O fice Box 14567
Tal | ahassee, Florida 32308

Ronal d A. Labasky, Esquire
Landers & Parson, P.A

310 West Col | ege Avenue

Tal | ahassee, Florida 32301

Mary Bl and Love, Esquire

Gobel man, Love, Gavin, Blazs & Mathis
815 South Main Street, Suite 300
Jacksonville, Florida 32207

James C. R naman, Jr., Esquire
Mar ks Gray, P.A

Post O fice Box 447
Jacksonville, Florida 32201

Grace M Valente, MD.
1522 Cak Street
Jacksonville, Florida 32204

Menorial Heal thcare G oup
3625 Uni versity Boul evard, South
Jacksonville, Florida 32216

Char |l ene W1 | oughby, Director
Consuner Services Unit - Enforcenent
Department of Health

4052 Bal d Cypress Way, Bin C75

Tal | ahassee, Florida 32399-3275



NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311,
Florida Statutes. Review proceedi ngs are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal with the Agency C erk of
the Division of Adm nistrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the appropriate District Court
of Appeal. See Section 766.311, Florida Statutes, and Florida

Bi rt h-Rel at ed Neurol ogi cal Injury Conpensati on Associ ation v.
Carreras, 598 So. 2d 299 (Fla. 1st DCA 1992). The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ewed.
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